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that smaller lot sizes, turf limits like Aurora has in place, and prevention of the over-watering that is currently standard will reduce the use
of water to irrigate lawns. Mr. Miller also discussed the use of rate
structures to incentivise conservation. On the supply side of the equation, Mr. Miller mentioned that water system loss through leakage is
approximately 120,000 acre-feet per year and should be addressed. He
also discussed water reuse, underground storage, "ag to urban" transfers, and land fallowing as potential sources of water to meet the growing needs.
Finally, Mr. Miller discussed "smart projects," specifically mentioning the Chatfield Reservoir reallocation, which allows a portion of the
storage pool historically reserved for flood control for municipal water
storage, and the Prairie Waters Project in Aurora. He concluded by
making the assertion that many options such as water conservation,
reuse, and agriculture to urban transfers will go a long way towards
meeting future demand, but acknowledged the possibility that reservoir expansions and trans-mountain diversions may be necessary to
some extent.
Mark Terzaghi Howe

LAW OF THE RIO GRANDE: NEW PERSPECTIVES IN
CHANGING TIMES
CLE INTERNATIONAL
Santa Fe, New Mexico

February 1-2, 2007

When the "Law of the Rio Grande" conference started on a cold
and snowy Thursday morning at the Eldorado Hotel in historic Santa
Fe, water was on the minds of not only the lawyers, hydrologists, and
engineers in the conference room, but on the whole state of New Mexico. Governor Bill Richardson recently named 2007 "The Year of Water" in the state and his pronouncement generated a heightened sense
of importance and urgency in managing water resources across the
state, but especially along the Rio Grande, the 1886-mile river that bisects the state from north to south.
The first morning of the conference provided the attendees with a
foundational understanding of the historical management of Rio
Grande water resources and how New Mexico, in particular, aims to
manage them in the future. John D'Antonio Jr., New Mexico's State
Engineer and Secretary to the Interstate Stream Commission, gave a
quick overview of the history and management of the Rio Grande
Compact from the perspectives of Colorado, New Mexico, and Texas.
D'Antonio focused on how demand on the river resources drove the
solutions of the individual states, and individual portions of the river
inside New Mexico. A good rule of thumb began to emerge; the far-
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ther the river stretches, the more people and land it touches, the more
complicated and nuanced the management issues become.
Following the overview of the Compact, Rolf Schmidt-Petersen,
chief of the Rio Grande Basin Bureau, gave a more detailed perspective of New Mexico's attempts to address the complicated management
issues along the Rio Grande. From his perspective, the Governor's
declaration fell short, in that every year in the West is the year of water.
His overview of this year's efforts mirrored much of the content for the
rest of the conference: the recent water right settlements with New
Mexico's Indian tribes and Pueblos, the formation of a preadjudication bureau for the Middle Rio Grande district, the State-wide
water management plan update, endangered species management,
and new demands arising from increased population along the Rio
Grande.
The featured presenter, Christopher Rich, indulged the audience
in a personal account of his relationship with water resources, including his legendary light-hearted lyrical limericks on legally leaden litigation. He offered many insights into interstate adjudication and water
resource disputes, from his experiences as a Senior Attorney with the
Department of the Interior, including cases that he personally led into
the highest levels of the federal judiciary. After many years of extremely tense and ill-willed litigations and disputes, Mr. Rich concluded that the states and federal government have significantly improved their relationships. The current level of cooperation between
various government entities points to a less litigious and contentious
method of resolving water resource disputes.
Presentations by two prominent New Mexico policy makers bookended the morning's overview of current issues. State Senator Carlos
Cisneros, former interim chair of the Senate Conservation Committee,
and Bill Hume, Policy and Issues Director for New Mexico Governor
Bill Richardson, presented their perspectives on what "The Year of Water" would mean for the state of New Mexico, agreeing that the Governor's decision to intentionally use recent surpluses in state revenue on
water management would mean that projects placed on the backburner in the past few years would return to the forefront. Priorities
for both branches of government included various capital improvements for water delivery and conservation systems, payments into the
Indian water right settlements, developing a dependable water market
for rights in the middle section of the Rio Grande, and concentrating
on finding solutions to environmental concerns along the river, especially regarding various Endangered Species Act demands on water
resources. In his closing remarks, Mr. Hume told the audience that
2007 would be a "seminal waypoint in the history of the river" by concentrating on supply-side demands, balanced by the state's approach to
regulating new demands within the system currently in place.
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The afternoon sessions resumed with a discussion on conversion of
Rio Grande water to support growth and yet maintain the agrarian
economy. A panel of three experts explained different conversion projects all aimed to address these demands on the river, which are evolving from agrarian to urban needs.
Jay Stein, a partner at Stein & Brockmann in Santa Fe, began the
panel discussion with a detailed look at the San Juan-Chama Project.
Starting with a brief overview, Stein explained that the project serves to
provide New Mexico with its apportionment of Colorado River water as
stipulated by the 1949 Upper Colorado River Basin Compact. Almost
thirteen miles of tunnels under the San Juan Mountains and the Continental Divide deliver the project water to serve municipal, domestic,
industrial, and agricultural purposes in the Middle Rio Grande Valley,
especially the city of Albuquerque. Stein then explained a few of the
recent project issues; including the successful use of permanent repayment contracts by six municipalities to offset diversion impacts, and
the State Engineer process to regulate municipal contracts that allow
for direct diversions for consumptive use within a municipality.
Steven Hernandez, a partner at Hubert & Hernandez in Las Cruces, followed Stein with a discussion of special water user associations.
Hernandez began by pronouncing that 2007 is the year of water litigation. Hernandez then delved into the history of the development of
special water users associations in New Mexico. In 2000, New Mexico
established the special water users' association statute to address, in
large part, municipalities' problems acquiring water rights. According
to Hernandez, the statute expands the "water bank" ability for irrigation districts by expanding their authority.
Timothy Brown, an attorney on the Texas Water Rights Commission from Austin, ended the panel focusing on conversion contracts
for El Paso to convert project water originally designated for agricultural purposes to municipal purposes from the Texas point of view.
Brown mostly focused on the increasing demand in El Paso, which is
"growing like a weed." In order to meet these increasing demands, El
Paso is using conversion contracts with private landowners to acquire
the water that would ordinarily go to the landowner.
Upon returning from the afternoon break, DL Sanders, Chief
Counsel for the New Mexico Office of the State Engineer, took the
stage. His presentation, entitled Active Water Resource Management and
Adjudication and Administration of Water Rights gave an overview of the
history, current state, and plans for the future of New Mexico's water
rights administration.
Sanders explained how, in the eyes of the New Mexico State Engineer's Office, the need for adjudicating water rights among users in
New Mexico only came about within the last ten to fifteen years. Upon
this realization, New Mexico looked to the Colorado water court process for some guidance. As a result, the New Mexico Supreme Court
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created water divisions within each judicial district and there are currently a number of ongoing adjudications. In 2002, the need for priority administration became evident and New Mexico embraced the idea
that water rights should be adjudicated before being administered. It
also determined that the State Engineer, not the court should administer the rights. Accordingly, the State Engineer realized the authority to
appoint water masters to administer water rights, paid for with tax dollars.
Today, the New Mexico State Engineer's Office is making efforts to
improve its adjudication process. It is trying to educate people, make
the process less scary, and get people to work together. The ultimate
goal for the New Mexico State Engineer's Office is to improve on the
Colorado adjudicatory process.
Following Sanders, Carlos Rubinstein, Texas Water Master, spoke
on the value of water masters. He gave an overview of the advantages
and disadvantages of an administered system versus an honor system,
including the increased efficiency under a water master. Rubinstein
also explained how water masters work, who pays for them, how complaints are handled, and the monitoring activities. Rubinstein was an
obvious proponent for the water master system, but gave an interesting
and relatively balanced presentation.
Following these speakers in the last session of the day was John M.
Stomp, Water Resources Manager for the Albuquerque Bernalillo
County Water Utility Authority. His presentation, entitled How Municipalities Are Meeting Water Demands for Their Customers in the Rio Grande
Stream System discussed the effects ground water pumping has had in
the last ten years and the conservation measures now in place to help
prevent further effects. He also discussed the current state of water
treatment. In particular, he detailed a number of structures including
a newly constructed adjustable height dam designed to move sediment,
pipelines, and a water pump station built to resemble a replica of a
Spanish church. Stressing the importance of education and public
acceptance of surface water consumption, Stomp described some of
Albuquerque's plans, including bringing all school kids through the
water treatment plant and learning from the mistakes Tucson made in
attempting to introduce surface water consumption to its customers.
John Bruciak, General Manager & CEO of the Public Utilities
Board in Brownsville Texas also spoke. Brownsville Texas is the end of
the line for the Rio Grande before it enters Mexico. Bruciak explained
how Brownsville is utilizing a combination of reservoirs and desalination of brackish water to meet its water demands. Because of their
proximity to salt water, desalination is an ideal supply of water for
Brownsville. In 2001, Brownsville considered building a reverse osmosis membrane treatment plant and by 2004, it was constructed and
running. It was interesting and inspiring to hear the advances made in
Brownsville, and how quickly it got things in place.
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Day two of the conference started with a session on Indian water
rights settlements along Rio Grande tributaries. A panel of three attorneys each gave their interpretations on the settlements for Aamodt
and Abeyta, which are two Pueblo groups along Rio Grande tributaries
who have spent the last four decades trying to secure their water rights.
John Stroud, a partner at Abramowitz, Franks & Stroud in Albuquerque, argued that the defining characteristic of these settlements is, not
surprisingly, the length of the litigation. Stroud advised that there are
a few principles to learn from this lengthy process. First, he suggested
that these settlements established that courts should look to both federal law and Spanish influence to adjudicate Indian water rights.
These settlements determined that the premise of Indian water rights
is aboriginal occupancy and use of the resource. Second, Stroud focused on a few of the key aspects of the settlements, which he argued
were responsible for making the settlements possible. .The Pueblo's
concepts of historically irrigated acreage and forbearance make it possible for the state to meet the Rio Grande Compact requirements and
to take the settlements seriously.
Jessica Aberly, of the Aberly Law Firm in Albuquerque, suggested
that the audience should view the Aamodt and Abeyta settlements as "a
study in variations on common themes," because despite variations in
the two settlements' factual backgrounds, there are many common
themes. The Aamodt settlement included four Pueblos and involved
extensive litigation. The Aamodt Pueblos faced the hydrological problem of chronic surface water shortages and maintained strong, but not
uniform, acequias. The Abeyta settlement, on the other hand, involved only one Pueblo, and the adjudication process never produced
court orders. The Abeyta Pueblo also had well-organized and traditional acequias.
Despite these factual differences, Aberly argued that both settlements had four common themes, which contributed to their success.
First, both settlements focused on the protection of the aquifer
through mechanisms to lessen in-basin impacts on groundwater development. Second, both settlements incorporated a respect for traditional surface water irrigation by the acequias. Third, they both recognized the aboriginal water rights of the Pueblos, but compromised regarding the manner of development of currently unused portions of
those water rights in order not to disrupt existing non-Indian water
uses. Lastly, both agreements were dependent upon imported water
supply. Throughout Aberly's presentation, she stressed the important
influence of place and location in these settlements and suggested that
these settlements represent the intersection of the ancient and the
modern.
John Utton, an attorney at Sheehan, Sheehan & Stelzner in Albuquerque, began by sharing that these two settlements reminded him of
Mark Twain's comment that "whiskey is for drinking, and water is for
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fighting!" Utton focused his presentation on the logistics of implementing the regional water project that the Aamodt settlement established. Utton suggested that even though the various parties signed
the settlement agreement in May 2006, four "large" steps remain before the settlement is actually complete. First, the parties must determine the project specifications and costs, which could include a federal
contribution of around $200 million. Second, the parties need to establish where the water will come from for the project. Third, the settlement requires approval from the U.S. in the form of legislation.
Fourth, a final approval of the executive settlement is necessary from
the court. After examining these remaining obstacles for the settlement, Utton remarked that "water runs uphill to money!"
Just before lunch, John Shomaker, of John Shomaker & Associates,
spoke on Hydrology and Water Markets, outlining the inherent problems
in an appropriation system. He explained how the uncertainty of water flow and the fluctuation in use make an appropriation system a
wasteful one. Using a compilation of charts and graphs, Shomaker
outlined the inefficiency of reservoirs and the delay of return flows
require a much greater amount of water than any appropriation ever
calls for. While he did not offer an alternative solution, he clearly outlined the disadvantages and waste of the appropriation system.
Following Shomaker was Dave Simon, Director of New Mexico
State Parks

discussing Recreational Uses and Recreational Economy.

Simon's presentation introduced Bosque State Park, New Mexico's
newest state park, located just outside of Las Cruces, New Mexico. He
detailed the history of the area and the land acquisition process, including key players, development plans, funding, and special considerations. Among the special considerations were a number of endangered species present on the property. Simon discussed the details and
process of entering into a Safe Harbor Agreement to protect the species and working with water users to maintain wetlands in the area.
Steve Harris also spoke on the topic, covering the importance of instream flows and recreational use on the river. While slamming Colorado's diversion requirement, Harris stressed the importance of recognizing the intangible value of in-stream flows as well as the tangible.
He was a vibrant and passionate speaker who brought a lot of interesting and valid points to light.
Alletta Belin, partner at Belin & Sugarman in Santa Fe, along with
Dean Robbins, Assistant General Manager for the Texas Water Conservation Association, presented on environmental issues facing the Rio
Grande. Belin provided a litigation update on the Rio Grande Silvery
Minnow, an endangered species inhabiting the Middle Rio Grande.
Rio Grande Silvery Minnow v. Keys involves, to date, over six years of liti-

gation and legislation seeking to determine whether the Bureau of
Reclamation ("BOR") should release project water to maintain sufficient river flow to avoid jeopardy to the minnow. After several district
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court opinions, two Tenth Circuit Court of Appeals decisions, and several appropriations riders, referred to by Belin as the "Minnow Riders,"
the case is on appeal again to the Tenth Circuit after Judge Parker's
November 2005 judgment. Judge Parker held that the claims regarding San Juan-Chama Project water were moot due to the minnow riders
and the claims regarding Middle Rio Grande Project water were not
moot. He affirmed the settlement between the environmental groups
and Albuquerque regarding San Juan-Chama Project water and he decided not to vacate his prior orders compelling BOR to maintain sufficient river flow for the minnow.
In addition to the drawn-out litigation process, the minnow still
faces several remaining obstacles. Belin ended her talk by discussing
these remaining problems for the minnow, including growth in the
valley, drought cycles exacerbated by climate change, budget constraints. Furthermore, the reestablishment of a silvery minnow population in other parts of its historic range is crucial to the species success.
Dean Robbins discussed some of the current environmental projects and objectives at the Texas Water Conservation Association. Robbins stated that the agenda for the association is to seek a balance between the needs of the environment and the needs of development.
While the association would be against retroactively placing environmental restrictions on older, pre-existing water rights, they are seeking
other alternatives to address environmental concerns. Currently, the
association is working on environmental flows legislation in Texas.
After a brief break for drinks and cookies, the afternoon session resumed with an ethics session presented by Felicia Orth, the hearing
officer for the New Mexico Environment Department. Orth discussed
the interesting intersection of her role as an Administrative Law Judge
("ALJ") with the implementation of notions of environmental justice,
and the underlying ethical considerations that affect her daily work.
Orth began by explaining her procedure for hearings, which emphasizes transparency and public involvement to insure fairness. Orth
then explained the ethical implications of being the arbiter between
your employer and their adversaries, including the importance of impartiality, transparency, and avoiding ex parte contacts and fraternization.
Orth ended her presentation with a discussion of environmental
justice and how it affects her hearings. Environmental justice focuses
on preventing the disproportionate burden of environmental harms
on vulnerable communities. In her hearings, Orth permits pollution,
and there is no apparent legal basis on which to deny an application
for environmental justice considerations. Nonetheless, Orth suggests
that the Rules of Professional Conduct implicitly allow individual attorneys and ALJs to incorporate environmental justice concerns. Furthermore, Orth urges that local communities must take charge and
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confront environmental justice head-on by encouraging more thoughtful planning and zoning.
The conference concluded with a discussion about the nature of
water markets by the program's co-chair, Glenn Jarvis, and William
Turner, a trustee of the firm Waterbank. Mr. Turner started his presentation by giving an overview of Waterbank generally and then moved
into what his vision for the future of water resources. He set the stage
for his perspective on water by stating that water was not a human
right, but a human need. As such, humans should determine its ownership and use through a market system. He stated that the New Mexico Water Market was one of the most advanced water markets in the
world, perhaps only second to the markets of Chile and Australia.
What defines an advanced market for Mr. Turner? Straightforward,
known process that is not susceptible to unnecessary government interference. As his supplementary reading stated, "markets that work the
best operate without or only with a modicum of regulations."
Mr. Turner explained how his firm, Waterbank, operates water
right auctions on a near weekly basis, often with little interference
from the State of New Mexico. His company was responsible for verifying the worthiness of the rights and facilitated the transfer. His belief
in the maturity of the New Mexico market appeared grounded in his
business experience. It would seem that his opinion about the New
Mexico water market, however, stood in direct contradiction to nearly
every other presenter at the conference.
Each state on the Rio Grande has a water market as different as
their respective water laws. Mr. Turner suggested that a small step
across the Colorado-New Mexico border was a great leap in terms of
water market maturity. Mr. Glenn Jarvis, the co-chair of the entire
program, picked up the conversation at the New Mexico-Texas border.
Mr. Jarvis laid a foundation for transferring water interests on the
Lower Rio Grande in Texas. The ten factors regarding transfers
seemed to come from Mr. Jarvis' personal experience facilitating transactions along the river. Indeed, he explained the general factors by
describing their relation to a transfer he had worked on. These factors
included the location of the original right on the river, the purpose of
the new use, how the water would be taken from the river, the parties
involved, and whether or not the transfer and new use was consistent
with regional and state plans.
MariaHohn, Kelly Snodgrass & PaulD. Tigan

